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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOB THE NINTH CIRCUIT.

CITY OF SANTA ORUZ, and Others, \

Plaintiffs in Error,

vs.

ALBERT H. WAITE,

Defendant in Error,
^

Points and Authorities on Behalf of Defendant in Error.

I.

WHERE AN ANNUAL DUTY IS PRESORIBED BY

STATUTE SUOH DUTY WILL BE ENFOROED

ANNUALLY, OR EVEN AFTER MANY YEARS'

DELAY.

The record shows an issue by the defendant corpora-

tion of 360 bonds of the value of fl,000 each. These

bonds were of the character known as serials, one-fortieth

of the principal maturinp^ each year. The judpnent was

for the recovery on nine of these bond^ (one-fortieth

of the total issue) aud for a portion of the interest due

on the whole issue on April 15th, 1895. The Enabling

Act under which these bonds were issued contains the

following clause in regard to the power and duty of the



municipality to levy a special tax to pay these bonds.

Such clause reads as follows:

"Said Common Council or other governing body shall

at the time of fixing the general tax levy for each year,

and in the same manner for such tax levy provided, levy

and collect annually each year, sufBcient money to pay

one fortieth part of the principal of such bonds and also

the annual interest upon the portion remaining unpaid."

Statutes 1893, page 59.

Section 13 of the Charter of the City of Santa Cruz

provides as follows:

"The Common Council shall have power, and it is here-

by made their duty, to provide by ordinance for the levy-

ing and collecting of all city taxes and in so doing ishall

be governed by the State laws in reference to the levy-

ing and collecting of State and county taxes as far as

applicable.''

Statutes 1875-6, page 194.

The "State laws" referred to in the Charter of the city,

are found in section 3714 of the Political Code, which

provides that the Board of Supervisors of each county

must fix a rate and levy a tax annually on the third Mon-

day in September.

We have, therefore, before us on the one hand, a judg-

ment for one-fortieth of the principal, and but a small

portion of the interest due on bonds issued under the

Act of 1893, and on the other hand, we have a positive

duty enjoined upon the municipal officers of the respond-

ent to levy annually on the third Monday in September,

a tax sufficient to pay one-fortieth of the principal and
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all of the interest due on anj bonds issued under the Act

of 1893.

It is admitted that no levy was made on the third Mon-

day in (September of the years 1895-1901, both inclusive.

The return admits that a levy was made on the third

Monday in September in 1894; that under such levy |27,-

040.76 was collected and retained in a special fund un-

til January 6th, 19€0, at which date this sum of money

was transferred from the special fund to the general fund

of the city, and disbursed by it in paying obligations of

the city other than the bonds of the issue described in

the complaint.

The conclusion of law set forth in the return, that on

account of the levy and collecting of this special tax in

1894, the power of the respondents was exhausted, is not

borne out by the authorities.

Amy vs. City of Galena, 7 Fed. Kep. 163.

This was an application for a mandamus more than

fifteen years after entry of judgment. The power of the

municipality to levy a tax to pay outstanding indebted-

ness was limited to one per cent to pay interest and a

further one per cent to pay principal. This power, as

in the case at bar, was to be exercised annually. The

return showed that about ten years prior to the appli-

cation the respondent had levied a special tax and paid

it to the petitioner, but the amount so paid did not Liqui-

date the indetedness then due. In granting a per-

emptory writ of mandamus, the Court says:

"The relator claims that he should have now, by order

of the Court, a mandamus requiring the city to levy and



collect, at once, taxes enough to pay the entire amount
due upon the judgments, because, as he argued, the city

was derelict and has been since 1866, in not levying an

annual tax, and it was therefore in the power of the

Court to compel them to do now in one year what they

ought to have done from year to year. There is a

show of plausibility in the position which the relator

takes in this regard, that the city could not complain if

the Court should compel the levy and collection of suffi-

cient taxes in one year to extinguish the whole indebt-

edness; but it is obvious, from the mere statement of the

amounts of these judgments, and the fact that two of

them have been accumulating interest about fifteen years,

that the burden of paying this entire indebtedness by

one year's levy would be almost insupportable by any

municipality of the size and means of the city of Galena;

and I think that inasmuch as the law, as it stood at the

time these judgments were rendered gave the relator the

right to insist upon the annual levy of a tax to apply

upon his principal, and one per cent to apply upon his

interest, that he, by not enforcing that right at the time,

has waived it, and now he can only insist upon what

might have been done each year.

"An order will therefore be made requiring the city

to levy a tax of one per cent to apply in extinguishment

of the principal, and one per cent to apply in extinguish-

ment of the interest, on the indebtedness."

The above case was confirmed on appeal in

Galena vs. Amy, 5 Wallace, 705.

The question chiefly discussed on appeal was whether

the power to tax was, under the peculiar language of the

statute, discretionary or mandatory, but it was held as

in the court below that a return to an alternative man-



damus, to the effect that the municipality did in one

year levy a tax, and that the funds raised by it were

wholly exhausted, was not sufficient. We submit that

this case is conclusive on the case at bar. The only

difference between the two cases is that in the Galena

case the judgment creditor got the money realized from

the levy. In our case we got nothing, but the fund

specially raised to pay the bonds and coupons sued upon,

was misappropriated and applied to other purposes. In

East St. Louis vs. Amy, 120 U. S. 600,

the same judgment creditor was more successful and

compelled, by a single writ, the levy of a tax sufficient

to pay large arrears of interest. The constitution of

Illinois provided for the collection of a direct annual tax,

sufficient to pay the interest as it fell due and to dis-

charge the principal thereof within twenty years. The

second question involved in the case was "whether the

Court could compel a levy en masse to pay the whole debt

and interest when the constitution only required the

council to provide for the collection of an annual tax to

pay the interest as it falls due and the principal within

twenty years." In deciding this point the Court says:

''It only remains to consider the objection that a tax

cannot now be levied sufficient in amount to pay the

entire judgment at once. The judgment is for interest

in arrear and a small amount of principal. The law re-

quired a tax to be levied annually sufficient to pay all in-

terest as it accrued, and the principal when due. This

was neglected, and consequently there is now a large

accumulation of a d^bt which ought to have been paid
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in installments. Thus far, the inhabitants have been al-

lowed to escape taxation at the times it ought to have

been laid, and to which they were under constitutional

obligations to submit. The accumulation of the debt was

caused by their own neglect as members of the political

community which had incurred tiie obligation. Such be-

ing the case, we see no reason why it was not in the

power of the Court to order a single levy to meet the

entire judgment which was all for past due obligations.

'%Vhether such a tax would be so oppressive as to make it

proper not to have it all collected at one time was a

question resting in the sound discretion of the Court in

ordering the collection. There is nothing here to show
that there ought to have been a division.

"The constitutional obligation of the city was not fully

met by providing, when the debt was incurred, for the
levy and collection of the necessary tax. It required as

w^ell the actual levy and collection when needed to pay
the debt. This is an obligation that can be enforced by
mandamus after judgment caused by a neglect to meet
its requirements."

An annual duty was also enforced by mandamus in

People vs. Supervisors of Chenango Co., 8 N. Y. 317;

the oldest case on this subject which we can find.

In this case the respondents objected to the writ on

the ground that the date for the performance of the duty

had passed, and that it was now too late to compel the

performance of such duty. The Court says:

"The next objection raised by the plaintiffs in error

is, that the Board of Supervisors had no power over the

subject, except at their annual meeting, and as they

omitted to do their duty then, it is contended they can-



not be compelled to do it at any other time, without the

aid of a special act of the legislature. This position is

untenable. The Supervisors are required to meet annu-

ally in their respective couuties for the despatch of busi-

ness, and they may hold special meetings at such times

and places as they may find convenient. Their neglect

to perform their duty at the time required cannot nullify

the statute. They or their successors are bound to do

what was required, and on failure to perform it, may be

compelled by mandamus, and in some cases are liable to

a penalty for their neglect."

This case is cited with approval in

2 Dillon on Municipal Corporations, sec. 858.

High on Extraordinary iiemedies, sec. 379,

lays down the rule as follows:

"The duty of levying a municipal tax in satisfaction of

a judgment against the corporation is treated as a con-

tinuing duty, and it does not terminate with the levying

of a single tax which is collected only in part, but ends

only when the whole amount is collected and the judg-

ment paid."

II.

PEREMPTOEY WRIT SHOULD ISSUE ON ACCOUNT
OF THE UNLAWFUL DISPOSITION OF THE
SPECIAL FUND.

This point has been expressly decided in

Lansing vs. Van Gorder, 24 Mich, 456.

People vs. Comptroller, 77 N. Y. 50.

Mills vs. Gleason, 11 Wis. 470.

Hohl vs. Westford, 33 Wis. 324.
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We quote from the New York case in which the ques-

tion involved appears to have received the most con-

sideration:

''It is a general rule that the writ of mandamus will

not be awarded when it appears that there are no funds

out of which the warrant can be paid if drawn, but when
money has been appropriated for a specitic purpose, it

is not in all cases a sufficient answer to an application

for a mandamus to compel its payment for that purpose,

to set up that the money has been wrongfully applied to

other purposes. It may be regarded in contemplation of

law as still in the treasury.

"It is o'bjected, however, that this principle should not

be applied in this case as the misapplication of the money

was made by the predecessor of the present incumbent of

the office of comptroller, and it is urged that there is a

hardship in awarding the writ which might result in per-

sonal consequence to one public officer when the fault

was committed by another. The office of comptroller is

a continuous office, and in a case where the city is liable

for the wrongful act of its officer, the Court is not bound

to regard the change of incumbents, as the city is under

an obligation to protect the officer against personal harm

by furnishing the money necessary to relieve him."

III.

DEMAND AND EEFUSAL UNNBOElSSAEY.

The special demand of June 2d, 190i2, set forth in the

petition was unnecessary, and may be regarded as sur-

plusage. To the ordinary rule that a demand and refusal

is necessary to maintain mandamus, there is a well-

known exception within which the case at bar falls. In

place of a refusal the petitioner may «how a "default"



so evident as to make a deiuaud useless. The record

shows that for seven consecutive years the respondent

corporation has failed to perform its duty. Under the

authority of the following cases, a peremptory writ

should issue without further demand or refusal. In

People vs. Getzendaner, 137 111. 284,

the Court held as follows:

"Private laws 1869, provide that any town donating

its bonds shall, by its proper corporate authority, an-

nually thereafter assess and levy a tax upon the taxable

property of such town, sufficient to pay and liquidate the

annual interest on such bonds and so much of the prin-

cipal thereof as from time to time shall become due and

such taxes shall be levied and collected as other cor-

porate taxes of such town.

"When bonds have been so issued a lawful debt is

created against the town and on failure of its officers to

assess and levy a tax to meet such debt, mandamus will

lie.

''A contention that because the County Clerk, Town

Collector and County Collector have not refused to col-

lect such tax, mandamus will not lie against them, is

without merit in that the duty to pay is that of the town

and not of individuals, though that duty can only be per-

formed by individuals, and in that it is the failure of

the corporate body to perform its duty in that regard,

for which mandamus will be awarded."

The Court will notice that in this case the petition for a

peremptory writ of mandamus clearly set forth the fail-

ure of the officers of the municipality for a period of six
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years to levy a tax to pay auy interest or any part of the

principal of the bonds involved in the action. In

U. S. vs. Elizabeth, Fed. Cases, 15,041a,

the Court held as follows:

"Where a judgment has been obtained against a mu-

nicipal corporation for overdue interest on its bonds, it

is not necessary to prove an express demand for pay-

ment and an express refusal thereof as a condition prece-

dent to the issuance of a writ of mandamus to compel

payment."

In

Commonwealth vs. Commissioners of Alleghany

County, 37 Pa. State, 246.

the petition alleged, as in the case at bar, that the

county respondent

"Has wholly and wrongfully neglected to make any

provision whatever for the payment of said interest so

accruing on the certificates of loan or bonds. Xow, it

is no answer to the case which the relator presents, that

he has not demanded payment of his claim. The time

has not come for him to demand payment. He asks us

to exercise the powers which we possess under the con-

stitution and laws of the commonwealth, to compel the

commissioners to assess and collect a tax, as by law

they are required to do, that the treasury of the country

may be placed in a condition to pay the interest on a

loan, part of which he holds. When they shall have

been obedient to the demands of the constitution and

laws, to their oaths of office, and to the decrees of this

Court, it will be soon enough for the relator to demand

payment of his claim.
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"If it was meant by this objection that he should have
demanded of the respondents a performance of their of-

ficial dnties before sninp; out a mandamus, the answer
is that, because it was a public duty which thev were
elected and sworn to perform, and because they actually

beiran to perform it without request or demand from
any creditor, it was not necessary for the relator to pre-

cede his application for a mandamus with request or

demand. If the commissioners may neglect this duty

until somebody interested requests them to perform it,

we know of no duty of their oflfice which they may not

in like manner ne<?lect. And if they may wait for in-

dividual requests and demands before jroino' forward in

a plainly marked path, other public officers may like-

wise halt in the way prescribed for them to walk in. and

the end will be that laws will become ropes of sand,

and jxovernment an unsubstantial dream.

"The duty of the commissioners was plain and im-

perative before any mandamus issued. We know very

well that circumstances had occurred which rendered

it a disa.2;reeable duty to perform, but disap:reeable

duties attach to every public trust. Had the respond-

ents jrone forward in the faithful and fearless discharge

of the duty which they had assumed, they would have

had the sympathy of all s:ood men, and the support of

the judicial tribunals, and their official conduct would

not have stained the honor of the county."

In i

Attorney General vs. Boston, 123 Mass. 4fi0.

Oray. C. J., rejects as error the original proposition laid

down in Tappino- on Mandamus that "a mandamus will

not be granted in anticipation of a defect of duty or

error of conduct," and points out that the citation is
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not supported by its authorities. He then says (page

474):

"When the person or corporation against whom the

writ is demanded has clearly manifested a determina-

tion to disobey the laws, the Court is not obliged to wait

until the evil is done before issuing the writ."

The strongest case cited by Chief Justice Gray is the

case of King vs. Lord of the Hundred of Milverton,

3 A. & i:. 284.

This was an application for a writ of mandamus to com-

\pel the holding of a court leet. The application was

opposed upon the ground that the court could only be

held in October, and that "the utmost that could be done

would be to compel the holding of the court in October

next: but as the Lord has not absolutely refused, that

cannot be done in the present case," to which the Court

replied

:

"Practically, the question is whether this court leet

is ever to be held at all ; for, if the Court will not grant

the mandamus to hold at the proper time before that

time arrives, and if after the time has passed the man-

damus cannot be granted to hold at any other time,

there are no means of enforcing the performance of the

duty, and the objection would destroy the general power

of this court to enforce the holding of courts leet by

mandamus."

In further discussing the case before him, Chief Jus-

tice Gray says: '

"It is argued that it does not appear that the city

has been requested and has refused to do the act sought
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to be enforced, and that therefore the writ of man-

damus should not be issued; but, as Lord Denman ob-

served, it is not necessary that the word 'refused' or

any equivalent to it should be used, but there should be

enough to show that the party withholds compliance

and distinctly determines not to do what is required. * * *

Where a municipal corporation or board has distinctly

manifested its intention not to perform a definite pub-

lic duty clearly required of it by law, no demand is

necessary before ap])lyiug for the writ."

In the case at bar we find the distinctly manifested

intention of the respondent municipality not to perform

its definite public duty, in the admitted seven years'

neglect to perform the same. In

Labette County vs. Moulton, 112 U. S. 217,

the application for a mandamus was objected to on the

ground of misjoinder of parties, "it being alleged that

the duty required of the County Clerk and that of the

County Treasurer was separate and distinct from each

other and from that of the County Commissioner, that

neither the Clerk nor the Treasurer could act in the col-

lection and payment of the tax until after its levy by

the commissioners, and as to each of those officers it

was shown on the face of the writ that he could not be

in default."

The misjoinder, therefore, consisted in the fact that

the petition sought to enforce the duty of certain oflfi-

r-ers of the municipal defendant uT)on whom no previous

demand had been made forthe p-rf.)rmanc.' of such duty.

The Court ordered the writ to issue, in spite of the fact

that no such demand had been made, holding that the

remedy would be ineffectual unless all persons who had
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anv duty to perform necessary to give complete relief

to the petitioner were subject to the same peremptory

order. In

High on Extraordinary Remedies, sec. 377b,

the rule is laid down as follows:

"When the duty of municipal officers to levy and col-

lect a tax for the payment of a jud.i»ineQt against the cor-

poration is plain and imperative, it affords no excuse

for their inaction that a demand was not made upon

them for the performance of tliis duty before seeking

the extraordinary aid of the Courts. The relief will,

therefore, be granted in such a case, although no pre-

vious demand was made upon the officers to levy the

tax."
I

On the same point that no demand and refusal is

necessary, see

Humboldt County vs. Commissioners, 6 Nev. 39.

Heintz vs. Moulton, 7 S. D. 272.

State vs. Racine, 22 Wis. 258.

Commissioners Columbia County vs. King, 13 Fla.

451.

IV.

IN MANDAMUS PROCEEDTNCxS IN LIEU OF AN
EXECUTION THE STATUTE OF LIMITATIONS

IS FIVE YEARS AFTER THE RENDITION OF

THE JUDGMENT.

U. S. vs. Oswego, 28 Fed. Rep. 55.

Dempsey vs. Oswego, 51 Fed. Rep. 97.

Amy vs. Galena, 7 Fed. Rep. Ifi6.

Code of Civil Procedure, sec. 681.
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V.

THE VARIANCE BETWEEN TnE PEREMPTORY
AND THE ALTERNATIVE WRIT IS IMMATE-
RIAL. EVEN IF MATERIAL, TEE OBJECTION
HAS BEEN WAIVED BY THE PLAINTIFFS IN

ERROR.

This is in answer to point lib of the plaintiffs in er-

ror, and we subdivide our answer as follows:

(a) The form of the order directing the issue of the per-

imptory writ was not objected to in the Court below. The

objection of a variance between the alternative and

peremptory writs is raised in this court for the first

time, and for that reason cannot be entertained. Any

defect in proceedings w^hich can be cured by amendment

must be raised in time to make such amendment, other-

wise it will be deemed to be waived. There is no ques-

tion as to the ricjht to amend an alternative writ.

High on Extraordinary Remedies, sec. 519.

An Appellate Court is not a forum in which to dis-

cuss new points, but merely a Court of Review to deter-

mine whether the rulings of the court below, as pre-

sented, were correct or not.

8 Encly. Pleading & Practice, 163.

In examining the question as to whether the rulings

of the Court below are con-ect, the Appellate Court will

not consider any other grounds of objection than those

urged in the Court below. Ibid (cases cited).

Assignments of error not founded on exceptions taken

in the Court below will not be considered. The assign-
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inent must rest upon the very objection made below,

and the exceptions upon which the assignment is

based must point out the specific error. If only general,

the assignment will not be considered.

2 Encly. Pleading & Pract. p. 966, and cases cited.

The above are fundamental principles and require no

extended citation of authorities.

The record shows that in the court below the plain-

tiffs in error noted three general exceptions, and the

subject matter of these three exceptions are assigned as

.error.
"~\?'^''^^j

The first was the objection on the part of the plain-

tiff in the court below to the sufficiency of the return.

This objection was sustained, the respondents duly ex-

cepted to the ruling sustaining such objection, and as-

signed such ruling as Error No. I (Transcript, page 62).

Assignment of Errors No. I (Transcript, page 70) makes

no point as to the variance between the alternative writ

and the peremptory writ.

The second was the order granting plaintiff's motion

that a peremptory writ issue, notwithstanding the re-

turn and answer of the respondents. This ruling was

duly excepted to and assigned as Error No. II.

Assignment of Errors No. II (Transcript, pages 70, 71)

makes no point as to the variance between the alter-

native writ and the peremptory writ.

The third was the order for the issuance of the per-

emptory writ directing the respondent municipality and

the members of its legislative branch to levy a tax on

September 15th, 1902. To this order a general excep-
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tion was taken, without specifying as the ground there-

for a variance between such order and the alternative

writ, and such order was assigned as Error No. Ill

(Transcript, pages 63-64). Assignment of Errors No. Ill

(Transcript, pages 71-72) makes no point as to the vari-

ance between the alternative writ and the peremptory

writ.

Assignment of Errors No. IV (Transcript, pages 72-73)

is the only assignment of errors which calls the atten-

tion of the Court to the fact that a variance existed be-

tween the two writs, and this assignment, not being

founded upon an objection directed specifically to that

point, not being founded on an exception taken on that

grouud, cannot be considered by this Court.

(b) The variance hettvcen the peremptory writ and the

alternative ivrit rcas immaterial and imsiihstantial. As it

was "to the ease of the respondent,^' it ivas within the power

of the Court. To support the above point, we rely upon

the two principal authorities cited by plaintiffs in error.

We cannot see what satisfaction they derived from these

two citations, as they appear to conclusively support the

above point and are a complete answer to their point

No. Tib. 1

The liberal rule laid down by Dillon in section 870 is,

that within reasonable and proper limits the peremptory

writ may be molded so as to effectuate justice. This

may be done either by amendment of the allernative

writ or otherwise; that the peremptory writ may vary

from the alternative in detail, "particularlv where the

variation is to the ease of the respondent."
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Assuming, for tho purpose of argument, that the word
"forthwith," as used in the alternative writ, is synony-

mous with "instantaneously," the variation in the per-

emptory writ is certainly to the ease of the r(>spond-

ents, as it postpones the performance of what appears

to be an unpleasant duty for nearly two months.

This liberal rule laid down by Dillon is the rule

adopted by the Court in

People vs. D. & C. R. R. Co., 58 N. Y. 152,

relied upon by plaintiffs in error.

Counsel have fairly stated the case, but have omitted

some portions of the decision which seem to us to apply

directly to the case at bar and sustain the above point.

The alternative writ in that case directed the defendant

to restore certain highways in a i)articular manner, and

the peremptory writ directed that these highways be

restored, but in a manner different from that prescribed

in the alternative writ. The Court calls attention to

the fact that in both writs there is but one general mat-

ter commanded; "one thing directed to be done—one in

its substance and in its result; that is, to restore the

public highway to the condition of usefuln^iss in which

it was found by the appellant when it interfered with

it." 1

So, in the case at bar, there is but one thing directed

to be done, one general matter commanded by both the

alternative and peremptory writ, and that is, the levy of

a tax to pay our judgment. The alternative wTit in our

case, as in the New York case, commanded the thing
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to be done in a particular way. Tlie pereuiptory writ

commanded it to be done in another way, less onerous

to the respondents, because it gave them more time.

Judge Folger calls particular attention to these facts

on page 157 of the opinion.

Counsel are laboring under what we believe to be an

error in asserting that the time specified in the alterna-

tive writ for the performance of the duty commanded

is a material part of the writ. We say that it is the

duty of the Court to look at the whole writ and ascer-

tain what general matter is commanded, what the one

thing is directed to be done. With such examination

it can readily be seen that there is but one general mat-

ter commanded in both writs, and that is the levy of

the tax. If the order for the issue of the alternative

writ, and if the alternative writ itself, had omitted all

allusion to the time within which it was sought to com-

pel the performance of this duty, such order and writ

would have been valid. The word "forthwith,'' there-

fore, can be treated as surplusage.

The variance is immaterial, because the relief granted

by the peremptory' writ is within that specified in the

alternative. The alternative writ is usually regarded as

standing in the place of declaration or complaint in an

ordinary action at common law.

High on Extraordinary Remedies, sec. 449.

Possibly, however, the rule adopted in Wisconsin that

the petition on which the alternative writ issues per-

forms the office of such declaration or complaint is more

logical.



20

State vs. Lean, 9 Wis. 279.

Applying either principle, however, to the case at bar,

the ultimate relief obtained is less than the relief sought

for, in that it postpones the execution of the process of

the Federal Courts.

(c) '^ForthiciW^ does not mean 'instantaneously, -^ hut

means as soon as the act can he performed rcasonahly and in

accordance icifh laic. There are numerous decisions to

the effect that the term "forthwith," used in statutes

and in processes, is a flexible term, depending upon the

circumstances of the particular case.

The Court of Appeals of Kentucky, in the case of

Horsley vs. Asher, 94 Ky. 314,

construed the term "forthwith" so as to make it conform

to the positive provisions of a statute. The Civil Code

of Kentucky provided that an order could revive an ac-

tion in the name of a personal representative as the suc-

cessor of a plaintiff might be made "forthwith.*' Under

The practice of that State an order of revivor could only

be made during a term of court. Under the provisions

of the same section of the Code such an order could not

be made without the consent of the defendant after the

expiration of one year from the time the order might

have been first made. The Court held that as the order

could only be made during a term of court, the time com-

menced running, not at the death of the plaintiff, but

from the date of the first term of Court succeeding plain-

tiff's death. Applying the same rule of construction to
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the case at bar, the term "forthwith" iu the alternative

writ of mandamus must be construed so as to conform

to the statutes which provided that the tax could be

levied on the third Monday of September in each year,

and upon that day only. Under the positive provisions

of these statutes, "forthwith" could mean only {Septem-

ber 15th, 1902. The construction of the term "forthwith"

by the Supreme Court of California in

Anderson vs. Goff, 72 Gal. 73,

is the same as that given to the term in the Kentucky

case. It says: "Like the term 'immediately' it is not in

law to be necessarily construed as a time immediately

succeeding without an interval, but an effectual and law-

ful time allowing all the adjuncts and accomplements

necessary to give an act full legal effect to be performed."

The fact that the return day in our writ was fixed at

a date earlier than September 15th, 1902, was no error.

If the respondents desired in good faith to perform the

obligations imposed upon them by law, they could have

in their return objected to obeying the writ forthwith,

but should have expressed their willingness and readi-

es to comply with the same upon the arrival of the

.lay fixed by law for the performance of such a duty. This

was the course suggested by the Supreme Court in

Labette County vs. Moulton, 112 U. S., page 223.
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VI.

THE ENABLING ACT UNDER WHICH THE BONDS
INVOLVED WERE ISSUED EXTENDED THE
POWER OF TAXATION OF THE RESPOND-

ENTS.

The Enabling Act was approved March 1st, 1893. The

Charter of the City of Santa Cruz which, by the four-

teenth section thereof, limited the power of taxation to

fifty cents, was approved March 11th, 1876. Section

3714 of the Political Code of the State of California,

which limited the powers of Boards of Supervisors of

any county in the State to levy a tax greater than fifty

cents to pay the bonded indebtedness of any county or

municipality, was approved April 12, 1880. In regard to

this section of the Political Code, the Court will notice

that it does not limit the power of the legislative body

of a municipality at all, but refers in terms only to

Boards of Supervisors of a county.

The Enabling Act, being a general law, applies to muni-

cipalities acting under special charters and extends any

powers given therein.

Staude vs. Election Commissioners, 61 Cal. 313.

Thomason vs. Ashworth, 73 Cal. 73.

People vs. Henshaw, 76 Cal. 436.

Under a general statute authorizing the creation of a

debt and providing for the payment of the same by taxa-

tion, the rate limited by the charter of a municipality
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may be exceeded and must be exceeded if necessary to

pay the debt.

Britton vs. Platte City, 2 Dillon, 1.

In this case the charter of the respondent (February

3, 1853), limited the power of taxation to one-half of one

per cent. By a general statute of 1865 it was provided

that whenever an execution issued against an incorpo-

rated town or city was returned unsatisfied, the Court

might, by a mandamus, compel the officers of the city to

levy and collect a special tax to pay such execution and

costs. Judge Dillon says;

•xUe substantial question argued, and which counsel

vvisii 10 nave Uecidea is, vviietUer tiie city iiufti ine power

lu levy or can be compelled to levy any other than the

general tax of one-half of one per cent. The city main-

tains that this is the limit of its power, and that having

already levied this tax to the full extent of the Charter

rate, it has discharged its duty and its whole duty, and

cannot therefore legally be compelled to do more. On
the other hand, the relator claims that under the provi-

sions of the general statutes of the State mentioned in

the statement of the case, he is entitled, upon the return,

to an order commanding the city 'to levy, assess, and col-

lect a special tax' to pay his judgment and costs. That

the general statute applies to this city has not been de-

nied; but it is insisted by the counsel for the city that

it does not enlarge its taxing power as prescribed and

contained in its charter. If the charter stood alone and

contained a fixed limitation on the rate of the only taxa-

tion authorized, it might be true that the rendition of

judgments for torts could not have the effect to enlarge

the taxing power or abrogate the restriction on that
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power contained in the charter. But that is not this

case. Here the charter provides for a general tax for or-

dinary muuicipal purposes, and the general statutes pro-

vide in addition a special remedy for judgment creditors,

to wit, a special tax to be levied and collected under the

direction of the court of record which rendered the judg-

ment. * * * The demurrer to the return is sustained and

a peremptory writ ordered."

Commonwealth vs. Pittsburgh, 34 Pa. State, 496.

This was an alternative mandamus to compel the levy

of a tax to provide for the payment of interest upon

bonds issued by respondent in payment of its subscription

to the capital stock of a railroad company. This subscrip-

tion and bond issue was authorized by an act passed in

1853. The act incorporating Pittsburgh (]March 5, 1804),

prohibited the levy of any tax exceeding one-half a cent

on a dollar. The Court says

:

"2sow, without inquiring how far the powers of the

councils were limited by the act incorporating the city

of Pittsburgh, it need only be noticed that the very act

which authorized the subscription, also empowered and

made it the duty of the city to provide for the payment

of the principal and interest of the debt incurred by the

subscription, by the assessment and collection of such a

tax as may be necessary for that purpose. If there was

any restriction upon the rate of taxation before, it was

certainly removed by the act of February 7th, 1853, so

far as relates to the levy of a tax for the payment of

the principal and interest of the debt incurred by the

subscription."

The City of East St. Louis vs. People, 17 N. E. Rep.

447.
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This was a mandamus proceeding brought to compel

the city to levy a special tax sufficient to pay a judgment

on city bonds. The charter of the city, passed in March,

18()9, provided that the City Council should levy and col-

lect a tax not exceeding three mills on the dollar for gen-

eral purposes, for the purpose of paying interest on bonds

and to provide a sinking fund to liquidate the same.

In 1870 a new constitution was adopted, which provided

that any municipality incurring an indebtedness should,

by a direct annual tax, provide for the payment of the

interest on such debt as it fell due, and for the payment

of the principal thereof within twenty years. The Court

held this constitutional provision to be self-executing;

that it was in conflict with those portions of the charter

which limited the rate of annual taxation to any other

percentage than that which was sufficient to pay the in-

terest as it falls due, etc. The Court says:

"Consequently, it repeals and abrogates such portions

of the charter, and must be substituted for them in the

charter itself. Its effects began with the life of the con-

stitution and annulled all previous charter limitations,

inconsistent with it in relation to indebtedness incurred

after the adoption of the constitution."

The same point in regard to the same municipal corpo-

ration was determined in

East St. Louis vs. Amy, 120 U. S. 600.

Butz vs. Muscatine, 8 Wallace, 575.

The charter of the respondent (1852) limited the power

of taxation to one per cent. The general code of 1860

provided that in the case of a judgment against a munici-
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pality ''a tax must be levied as early as practicable, suffi-

cient to pay off the judgment with interest and costs."

The Court says:

*'The limitation in the act of 1852, touching the exer-

cise of the power of taxation by the City Council, applies

to the ordinary course of their municipal action. When-
ever that action is voluntary and there is no debt evi-

denced by a judgment against the city to be provided

for, one per cent is the maximum of the tax they are

authorized to impose. But when a judgment has been

recovered, the case is within the regulations of the code.

And those provisions are then brought into activity and

operate with full force until the judgment, interest, and

costs are satisfied. The limitation in the act of 1852 has

no application in such cases, and imposes no check if

larger taxation be necessary. * * * if these views be

not correct, the position of the judgment creditor is a

singular one. All the corporate property of the debtor

is exempt by law from execution. The tax of one per

cent is all absorbed by the current expenses of the debtor.

There is neither a surplus, nor the prospect of a surplus,

which can be applied upon the judgment. The resources

of the debtor may be ample, but there is no means of

coercion. The creditor is wholly dependent for payment

upon the bounty and the option of the debtor. Until the

debtor chooses to pay, the creditor can get nothing. The

usual relations of debtor and creditor are reversed, and

the judgment, though solemnly rendered, is as barren of

results as if it had no existence. Such are the effects

which must necessarily follow from the theory, if main-

tained, of the defendants in error."

Quincy vs. Jackson, 113 U. S. 332,

is directly in point. The syllabus reads as follows:
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"A provision in a city charter, which confers power

on the City Council to levy and collect taxes annually on

real and personal property, to pay debts and meet the

general expenses of the city, not exceeding fifty cents on

each hundred dollars, relates only to debts and expense*

for ordinary municipal purposes; and not to those debts

and expenses which can be incurred only by special leg-

islative authority.

"An act authorizing a municipal corporation to incur

a debt for the purpose of subscribing to the stock of a

railroad company confers authority to levy taxes for the

payment of the debt in excess of limit of taxation au-

thorized by law for ordinary municipal purposes."

All of which is respectfully submitted.

THOMAS & aERSTLE,

Attorneys for Defendant in Error.




